
A basic guide to the sale 
& purchase of a business

Types of business sale
Firstly there are two basic types of business sale:

A share sale
•	 A share sale is where the business is owned by  
 a company and the buyer acquires the shares of  
 the company. To a certain extent this is simple as 
 the deeds to any property or the ownership of any 
 motor vehicles do not have to be altered. The 
 complexity arises in checking the history of the 
 company and its ownership of the assets,  
 contracts with suppliers, staff employment  
 contracts, any liabilities and actual or potential 
 litigation. This process is known as “due 
 diligence” and is carried out by the buyer’s 
 solicitors and accountants.

An asset sale
•  In an asset sale only those parts of the business 
 that the seller wishes to sell and the buyer wishes 
 to buy are transferred. For example, a seller may 
 wish to keep the freehold of the business 
 premises and lease them out to the buyer or the 
 buyer may not want to purchase any vehicles  
 over 3 years old. The scale of any due diligence 
 process is reduced because only the assets to be 
 transferred need to be investigated.

 An asset sale is the more usual form of business  
 sale. This is because many businesses are run  

 by sole traders or as partnerships. A further  
 benefit is that potential or existing claims related  
 to the business’ trading activities prior to its sale  
 can be excluded from the sale thereby improving  
 the sale price achieved.
 This guide will concentrate upon the asset sale  
 of a business. However, many of the issues  
 discussed will also be relevant to a share sale.

Why is it important to prepare well 
in advance for a business sale? 
You will need to prepare the business for sale if you 
are to secure the best price. Ideally:
•  The business should be capable of being  
 operated on a day-to-day basis without requiring 
 any specialist input from the seller. The more that 
 a business depends on the individual attributes of  
 the seller for its success, the less valuable it will  
 be to someone else.
•  If there are any employees who are key to the  
 business’ success, consideration should be given  
 as to how they can be encouraged to stay on   
 after a sale.
•	 Key customer and supplier relationships should  
 be secured as far as is possible.
•  The business’ assets should be assessed to 
 ensure that they are owned by the seller and are 
 capable of being transferred to the buyer.
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•  Any potential claims against the business should  
 be quantified and preferably extinguished.
•  Accountancy advice should be sought as to the  
 most tax efficient way of selling the business.
•  General housekeeping should be carried out to  
 ensure that all paperwork and records are up to 
 date and in order.

Matters to consider in relation 
to an asset sale
Assets
The assets of the business will include the chattels 
or fixtures and fittings, any stock in trade, motor 
vehicles and of course the property whether this  
is freehold or leasehold. It is usual to prepare an  
inventory. If any of the assets are not in good  
working order, this will need to be declared, as will 
assets that are subject to hire purchase or other 
financing agreements. Machinery such as computers 
may have guarantees, maintenance contracts or 
software licences which may include restrictions 
on transfer. It is an idea also to have a second  
inventory of those items which are not included in 
the sale but which may be on the business premises 
at the time of viewing such as personal items of  
furniture etc. that would be removed upon completion.

Contracts
A significant proportion of the value of a business 
will lie in its customer base. A due diligence process 
will need to be carried out to establish whether 
customer contracts can be transferred, and the 
extent of any minimum purchase commitments 
made therein. Important supply contracts will need 
to be similarly reviewed. For example if the business 
is a hotel, it may be that the linen is not owned by 
the hotel but is rented under an agreement from a 
laundry. Similarly, if the business is a public house, 
there may be a vending machine which is owned by 
a separate company who shares the profit with  
the seller.

Bookings and deposits
Where the business is one where customers have 
pre-booked, then a full list of the bookings and any
deposits held will need to be produced and the 
deposits themselves will be handed over to the 
buyer on completion.

Intellectual property
The business name, the telephone number and the 
domain name of any website will need to be detailed 
and transferred with any copyright to logos and web 
design. Copyright and other important intellectual 
property may belong to design agencies and other 
contractors and not the seller so a review of 
ownership rights should be carried out when 
preparing the business for sale. The seller may also 
hold registered intellectual property rights such as 
trademarks or registered designs which are used in 
the business but are held in the seller’s name.

Debtors
At the point the business is sold, certain custom-
ers will owe money to the business for services 
rendered by it. It is normally agreed that the buyer 
will, on receipt of these debts, pass them over to the 
seller. The seller will need to retain the right to chase 
the debts if they are not paid within a set timescale.
Goodwill
Goodwill is the part of the sale price which  
represents the value of customer loyalty to the busi-
ness. It is usual for the seller and buyers’  
accountants to negotiate an apportionment of  
the full purchase price as between the property, 
chattels and goodwill to minimise the tax burden on 
the seller for any capital gain and/or allow the buyer 
some leeway to write off on the value of  
assets by way of depreciation.

Licences
If the operation of the business is dependent upon 
any licences, for example a liquor licence from the 
local authority or a water extraction licence or a 
waste disposal licence, then full details of the
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licence and the appropriate forms to affect their 
transfer immediately following completion will need 
to be prepared and presigned.

Records & Accounts
The financial records and books of accounts 
belong to the seller. However, the buyer may  
need to refer to these and it is usual to have  
within the agreement a clause for the buyer to have  
the ability to inspect records for at least 6 years 
following completion. It is therefore essential that 
the seller has its financial records in a legible and 
understandable state. A buyer will want to inspect 
at least 3 years’ worth of accounts, preferable  
audited. Any ancillary records relating to the  
accounts should also be provided and any  
discrepancies or unusual fluctuations in the  
accounts should be capable of explanation.

Employees
The buyer will require a full list of all employees 
who have been employed in the business within the 
6 months prior to sale together with staff contracts. 
Under TUPE (Transfer of Undertakings (Protection 
of Employment) Regulations 1981), obligations are 
placed upon both the seller and the buyer to inform 
and consult employees in relation to the sale of the 
business. The employees will automatically transfer 
to the buyer who will be responsible for continuing 
liabilities relating to their employment including 
claims for unfair dismissal, redundancy etc. It is 
normal for solicitors for both buyer and seller to 
check over these records and advise on any  
potential liabilities.

Stamp Duty Land Tax
Stamp Duty Land Tax (SDLT) is payable by the 
buyer in relation to the property element of the 
purchase and in some cases, in relation to the 
goodwill. The apportionment of the purchase price 
between various assets can affect the amount 
payable. The buyer’s accountants should explain 
and calculate the tax liabilities as between the 
property, goodwill and assets.

Stock
Stock or stock in trade of the business is a  
fluctuating asset. It is usual to have an estimate  
for the stock figure in the agreement with an  
understanding that a stock take will take place 
on the completion date either between buyer and 
seller or by a professional stock taker.

VAT
VAT may be payable on certain of the assets. If the 
business is being transferred as a going concern, 
thebuyer may benefit from an exemption. In order 
for this to be claimed, however, both parties will 
need to ensure that they meet the requirements of 
the relevant legislation. Advice should be sought 
from your accountant regarding your VAT position 
at an early stage. In addition, if property is involved 
then further advise should also be sough as to 
whether VAT is payable on the property price.

Procedural matters
Seller to carry on the business
The parties may agree to complete the transfer the 
business immediately on execution of the sale and 
purchase agreement. In some cases, however, for 
example where a condition needs to satisfied, there 
may be a gap between exchange and completion. 
In such a case, once contracts are exchanged, the 
seller will be required to carry on trading to ensure 
the business is still operating at its full potential 
on the completion day. For this reason, the time 
between exchange and completion is usually kept 
to a minimum.

Appointments
Some contractual obligations will be partly satisfied 
at the completion date. There could, for example, 
be advertising that had been paid in advance in 
which case the seller will receive a credit from the 
buyer. Apportionments of the costs related to such 
obligations therefore need to be made between 
the parties to reflect the proportion the associated 
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benefit that they have received or will receive in the 
future. With regard to the apportionment of utility 
bills, the relevant meters will need to be read at the 
completion date.

Property
The business will be in most cases be trading  
from premises that will be transferred as part of 
the business sale. The solicitors on both sides  
will make property enquiries to establish the  
ownership interests and other relevant information. 
The seller will need to produce all the documentation 
including planning permissions, building 
regulation control, asbestos reports, energy 
performance certificates for the property as well 
as answering specific property enquiries relating 
to its state, condition, maintenance and 
neighbouring properties.

A lot of businesses operate from leasehold  
premises and the business sale would include 
transferring the lease into the buyer’s name. In the 
majority of cases, landlord’s consent to a transfer 
of the lease is required. The landlord will want to 
inspect records for the incoming tenant so that he 
can satisfy himself that the incoming tenant will  
be in a position to meet the rental payments and 
the lease. Any incoming tenant should therefore 
ensure that they have a bank and accountants 
reference relating to their business or personal  
position and 3 years’ worth of accounts if they 
have already been trading. If a lease assignment 
is required then the seller will normally be asked 
to pay for the landlord’s legal costs in granting 
consent to the assignment.

Costs and timings
•	 Legal costs are time-based and can therefore 
 vary widely depending on the amount of due 
 diligence work undertaken, the complexity of 
 the agreement and the extent of negotiation 
 between the parties. We will, however, be able 
 to give you an estimate once we know the 
 scope of the transaction.

•	 Due diligence and property enquiries take time  
 as they involve correspondence between lawyers, 
 accountants and third parties. Typically a  
 business sale will complete two to three 
 months after the lawyers are instructed. This 
 time period is likely to be reduced if the business 
 is small or if there is no property to be transferred.
•	 The more organised and efficient that the seller 
 is in assembling documentation and information 
 relating to the business, then the more likely 
 that legal costs and timescale will be reduced.
•	 The Tenant may in some instances be responsible 
 for the Landlord’s solicitor’s costs, for example 
 in obtaining their consent to an assignment.

Tax advice
Whether you are a seller or a buyer, it is essential 
to take tax advice on your position at an early stage.
You will need advice on the following:-
•	 If you are a seller, whether to sell the shares in  
 your company (where applicable) or whether to  
 sell the assets only.
•	 If you are a buyer, whether to purchase the 
 business in your personal capacity or via 
 a company.
•	 Valuation of assets and apportionment of the 
 purchase price between the various assets. 
 This can have different tax implications  
 depending on how the price is allocated and 
 depending on whether you are a buyer or a seller.
•	 Your VAT position and the VAT position of the 
 seller/buyer.

N.B:- This guide is not an exhaustive list of the 
points to think about when dealing with a sale or  
a purchase of the business. It is designed to 
highlight some of the issues that can arise and to 
explain some of the practical points that have to 
be dealt with. There may be specific issues that 
are important to you that have not been dealt with 
in this guide and it is essential that you bring these 
to our attention at an early stage.
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